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Subsection (d) prohibits a person who has lawful possession 

of :i_nfor:zna tion rela -=ing to the national deEe::1se frorn coiTLrnuni-

eating ~r deliverinJ such in~ormation to a person not entitled 

This neans that the reporter and the news-

paper could not be prosecuted under this subsection, but 

their S':)urces p::::-e3'2-:tably could. 

Prosecution under this subsection would require proof 

of the following elements: 

(l) Proof of ·the source of the ne'.vspaper' s infortna-

tion. As pointed out earlier, in all probability, 

evidence on this point could be obtained only if 

the reporter divulged his so~rces, which is unlikely. 

This course would also turn the case into a cause 

celebre without securing any conviction on the merits. 

(2) Proof that uhe information disclosed \•ras accurate and 

related to national security. 

(3) Proof tha-t the government has made an affirmative 

effort to prevent dissemination aird ·that the informa-

tion is not in the public domain. 'l'his elemer1.t \·TOuld 

requlre the gover;:-,.j.-nent to focus its case on :::vo para-

g-raphs, one referring to the interception of communica-

~;u~n~ on S01Jiet ~n~~r.~---~ 0~h1Ps, ana~ ~~a o~har quot~~g 
_ _,_ --~ • ~ - ~,-·--- ·~ ~ ----'-- -· 1.-H~ L"·- -l..H 

;:~ CIA ~tern.orar~dum i0_iJC> l ~.r,2~l in the :·!a.~chetti case. ~l-:2 

r'e!:!aining portion o:: sto~y has, by and larg~, be'2n 

in the public domain for more than one year, having 

neen cublished in the Washington Pest . 

• 



5 

Subsection (e) proscribes the same condu~t as 

ap9lies to those in unlawful possession 

at n2tional security information. Accordingly, this s~bsec-

tion coul6 be the basis for a prosecution of the reporter and 

the New York Times company. This subsection would also re-

quire proof that "the:r:-e was knowledge that the informa-tion is 

classified and that it relates to the national security. Again, 

this course \,.;auld require the goverr'...~.-nent to verify the accuracy 

and sensitivity of the inforw_ation disclosed. 

As to Section 793, there is an argument that its 

provisio~s do not cover publication since its express terms 

apply only to p . .L.. " 'COillffiUnlCaL..lODS. In the Pentagon Papers case 

justices expressed varying views on this issue. It 

our view this section would cover publication. 

II. Actio~ ln Connection With the Marchetti Litigation 

The New York Times article quotes from a document 

c:c~'lered 

(which concerns disclosures i:-1 a b<Jok and tl--:.2 

:ulc of Intelligence). The quotation leaves out info=mation 

. . , ln ~:ne doc1...D2n-':: as it appea_red in records of 

the litigation, thus indicating the New York Times ~ay have 

~)bt.-:J.i-r1ed t.l-~.2 docu.L-rlent in -v-iola. tio.n of the court ord.e.r. 

t\, 0:1e al-ternative t,'i'·Juld be to ccrrkertce a crii:tinal 

. h -'- , h c -'- . -· . , ll t' reques~lng t-aL.. t e our~ lssue an oraer requlrlng a ·nose 

• 
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persons who had access to the docu2ents involved in the case 

to state 7,·;hether they furnish·2d -the doc1J:nents to -the journalist. 

The difficulties with this o~tion are: 

(l) The Court may refuse to issue such an order on 

the grounds that the go-vernment has no evidence 

reflectin; a violation of the protective order. A 

prior goverQ~ent effort to petition the Court to take 

action upon publication of a Washington Post article 

in 1974 failed. A new request would very probably 

fail and might cause the judge to issue a public rebuke 

of the government. 

( ~- \ 
L- J Various judges, l ::nr clerks, and government counsel 

have had access to the docurnen-ts so •.ve have no factual 

basis to point a finger at the plaintiffs' camp. 

(3) The Ne'r! York ':I:'imes article hints that the informa-

tion was derived from interviews with past and present 

govermaent officials ;,.;ho know of the program. 

(4) Even if the Court were to issue an order 7 pre-

surnably all of the persons who had access would claim 

a Fifth Ac-nend:.uent privilege. 

For ;these reasons, the govern:::nent would no dOL:bt be 

stymied and perhaps embarrassed by •t~hat might appear to be a 

feehle effort to get at the source of the violation of the 

protecti ·ve order and the leakag2 of classified information. ""· 
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a. Another alternative would be to use a grand jury 

to investigate a possible cri~inal contempt of the Court's 

protective order. The grand jury could subpoena anyone having 

access to the docu~ents and the journalist. It could grant 

ir::.rnuni ty to any ·.vit:.aess '.vhich '.wuld negate a Fifth AL--nendment 

privilege. The difficulties with this course of action are: 

(l) The journalist would presumably refuse co identify 

the source, thus provoking a Branzburg v. Hayes, 408 

U.S. 665, confrontation. 

( 2) The leaks contain greater information than ·,vas in 

the Marchetti docw.llents and the remedy of criminal con-

tempt might, thus, fall short of the appropriate 

re::-:ledies needed. 

C. It has been ~uggested that we might ask the Court 

to amend the protective order to cover the New York Times. 

~his possibility does not seem feasible or appropriate. The 

J 
and we cannot demastrate 

" 
that they acted in concert with parties in violation of the 

p~otective order. We have serious doubts tl:.at the Cou:r-t i.voul..d 

2~t favorably on such a request. In short, we have no basis 

broaden the coverage protective order si.r7tply beca:~se 

the Times published classified information. 

D. In order to restrain iuture publication by the 

·Tir:-tes: we would have to move injunction. m' • ~ • tnls mo~.-lon 

w0uld clearly have to com?lY with the stringe~t burdens of 
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i.'L::O•,; _!·oc:-c Times v. United States, 403 U.S. 714 (1971). 

{Pentagon Papers Case) That would be impossible unless we 

could prove "direct, irru-nediate, and irreparable damage" and 

not nerely "substantial damage" ·to U1e national . .._ -'-lD<-ereSL. 

III. Recommendation 

It is my vier,y that the most promising course of action, 

for the moment, would be to discuss the problem of publication 

of material detrimental to the national security with leading 

:p'.lblishers. Should you desire, I would be glad to undertake 

such discussions. 

/-'/ ? 
t, 

\ .~/</ 
/ -~ "•' . .. 

'Edward H. Levi 
Attorney General 
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. , ~·, . .-; ~~Y L~u~~nc~·stern: ·: - 1/Jf;l'l~ . 
'· Washlnaton PoatStaUWrlu; ~ .· • ;-~ ·· Y-·• :(! . ·, .· 

Sbtes.i:naintains iwere :ended in.an· .etmosph~r~ 
'_;of',elect:ro:nic !!avesdrop- o~ • high international rancor: 

~~~;Ji.l!~'u,Inannleso_:;pperating Wlth ~the sho_~ting down· of 
coastline to .. Central · Intelligence. · Agency. 

~~'llftox~:.L}tUiSSlian :, submarine· pilot FJ:imcis l~ary Powers .. ' · 
. nulitarY- ' . Sourc.es familiar with . the 

· ·-:.' .. : . submanne ·eavesdropping op
erations ' .. say that- the,-, mon
it?ri!lg .has-~ IJe~n _:conducted 
Within .the Sevief· .Union's 
three-mile territorial I i mit 

gence ·sources ·with. access -to since the late 1960s. Pentagon 
documents descriJ:>ing the spy. o_ffi~als, while ·neither · con
ing operations>~~~ ·;c - -(: fmnmg nor- denying the sur
'· The : Pentagon; deClines·: t~ veillance · activities, . asser:t-in 
omment- on . the • underwater the words of one spokesman 

<ll!~CJICt~·· ··. g'athering · · pr~ -'-that "'!'e· don't go mucking 
that public a~ou?d m other people's ter-1 

of.:_,· the . activity 11~onal waters· ·.'- _ . AU the i 
be "detrimental to what thmgs we do are ·mindful of 
doing." :.other know!- otl"o,_~r · I?eople's airspace and 

sources contend. that I teiTltonal waters." .. 
.11.<JllS:SILi1DIS: have been aware r Soviet vessels also conduct 

. U.S.-.submarine surveil- eavesdropping operations_· in 
for.yeai:s; 'as they were u.s. conti_nental waters al
U-2 flights·over the So-' though ·chiefly·' by ·means of 

Union in the late 1950s~ ·: • surface 'trawlers. Russiansubs 
·T?~ U-2-_fligbts .ove::" Russh{ .. See SUB"'IAR~S, A8, Col. 1 
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· . . · A g -:~- · Friaay,]an.4,1974 .'.: .. :;:. ~<!~; 
) . '· • · · · The -~-~-~rwater e·a~esdrop-

' - ':~pin'g program, ,code named • · 
r~-u- s Suh ·:,Jroly. Stone, is· probably the 

· .. .( ,. 

• · f • • · · S · -~; inost hush-hush of all U.S. 
I • •. ' · · : . ., :;.;>~lectronic intelligence opera· · · 

I. ·" ·~~ s··. ·. . I .'• tiOOll Which are alSO COnducted 

... ,~--. lll"'e p· .ving·· f~h~sp~u~:te~~e !~!P~~~~ ... 
-~ ·. · -- J "77: . . -~·. gather a wide variety of elec· 

. f .-.--_.0££ R.I! ~-~- SI•a · · ... tronic, communications and _ ~ radar intelligence. . , . 
One of their chief missions 

i · ..- :. ·is to · moiutor Soviet nucle:ar 
SUBlUARINESr From AI 

. are not believed to have the 
immensely sophisticated elec· 

~:ctronic capability of the U.S. 
· undenvater snooping craft. 

The highly secret U.S. sub
. marine surveillance' program, 
-' :::which has been, alluded to in 
;.cfcattered public . references, 
.. has assumed major · strategic 

,>importance since the capture 
of the ·· electronic spy ship 

:. Pueblo off the C{)ast of North 
·: · Korea six years ago this 
~;p11mth. The Pueblo was cap
-~-· tured. 13 miles off the North 
1''.-·-Korean coast. 

;.~~~: One o( the principal lessons 
~, ,,of the Pueblo incident was the 
~}.-:.vulnerability of surface ·intelli
JS ifence ships . to· capture, espe. 
· · cially in-the vicinity of hostil~ 
·· :toastlines. •. Questions , . were 
~i~ ' .. : . . 
:, . ~so raised iri. the -ensuing de-
·<... bate, particularly in a Senate 

· ..t Foreign ael8.tions Committee 
~f - • ·. . 

' ·3taff study on the Pueblo inci-
dent, whether · military .intelli

:~: gence and dipiomatic inte~esb 
--~were being sufficiently ~oordi
.< nated. in .the spying opera
: tions . .. , . . ... 
_..:~.! Prior to the capture .of _the 

Pueblo an · .A.merican subma
~line_ on' an intelligence . mis· 
j:~,sio~, the Ronquil, · narrowiy 
·,.,_avoided capture by Soyiet na· 
~. ;Val forces. The sub caught fire 
.• ·near the Soviet coast and was 
i; surrounded by S(\vfet des'tray. 

. :z1~~ whl~h attempt~d to . force 
·-: J.t' to the surface. ·.· The s-ub 

eluded the Russian destroyer 
·>·gauntlet and escaped to 
~).. ·. -~ 

. safety. .. _. _ 
~~. In .. another case, according 
3 ·-to ' inteJlitence sources, a U.S. 
' :Surveillance submarine · ceil-
~-·· . 
· .' lided with a Soviet sub near 

tile Russian coast but also 
·:~ vc1.-!P.d ""rturP. . 

• 

' ·submarine activities, a functht 
·which figures importantly in 
the - strategi~ . .arms limitation 
:-:eg-otiations )letween the United 
8tatp and the Soviet Union. 
' .'Tb~ ope~atlon-5 are coordi-1 
· nated by the 40 Committee o£! 

""' the National Security Council,! 
. !=' ".rhich nresides over • allj' 

:,. ;., -.. :-:,.,.-;. · ~-:"block"..:_ cove-rt~ intelli-
·: ge:1ce activities of the United 

States. 
One of the reason-5 cited by 

!Pentagon officials in declining 
tit ·· discuss the · · suhmarine 
eavesdropping-in addition to 
the claim of sensitivity~was 
,current litigation over a book 
manuscript by two former in· 
telligence officials. The book, 
"The Cult of ·Intellfgence," by 

~- Victor 1\'Iarchetti . and John 
/: Marks, reportedlY:· describes 

~ .,..; •.• ,,·,. ''' .:-:<-u.s.'.· electronic''- surveillance 
. · ···~techniques> which .were cen
' sored 'by the CIA under court 
; ~:order.::·.:''"'--~ :-·_,_, -,c; :· --." •. .-.c . . ... 

; '1-.t<si'Lawyers ; ori~our· ·side: s·us-
; <pect that things in the book 

. r. "are beginning,to pop up in the 
· ~ ;;·narids bf other people," said a 

i .'t:Pentagon ·spokesman. . !\!ar
t_· :\:chetti a former CIA analYst, 
; _',-,•and Marks, a former State De-
!· partment intelligence officer, f' ·' 'are challenging 225 _deletions 
; . .. -r.:made in the manuscnpt on se-
f ~~-curity grounds. · 
~ ~.;:.~';The l\Iarchetti-Marks manu
;. ,;.: script, : to be published by 
~ :· ~-Knoof · . has been classified 
~ - .!.'tap· ;ecret-sensitive" by the 
;· ;[~_government, according to at-
~ r:-.:torneys in the case. · · 

.:. ~i.':·L ·~-'We do some things with 
;-.,:-s-:.rbmarines,'.' said one Defense 
~- official. ~'Any ·, speculation 
:'(cabout what . we do is _ som_e· 

. ·-/ ;thing our people think would 
~ ·]:be detrimental to what we're 
r doing. It is not an area we'd 
~ ,:)ike to !;ee. opened up."_ 

.. 

:r· .. 
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The games navies .play 
II The New York Times has startled some of its 
readers by printing accounts of how . United 
States submarines on intelligence gathering 
missions have not only approached the Soviet 
coastlines, but even entered . Soviet waters 
inside the three-mile limit.l\ 

Three things, it seems to me, need to be said 
about this l'eport to put the matter in 
perspective. 

First, both Soviet and American navies have 
long been in the practice of playing tricky and 
dangerous games. What American subma
rines do around the Soviet-shore line, Soviet 
submarines and other ships <often parading as 
harmless fishermen) do around American and 
allied shore . lines. There is nothing the 
American Navy has done which the Soviets 
haven't done also - within~ir respective 

flapacities. Q1:i • w 
Second, much of the repo is not news to 

people who keep up Jrth such matters. The 
Times reporter has come up with one item 
which 5o far as I can learn had been kept 
strictly secret. He says that American subma
rines on intelligence patrol have learned how 
to sit on the ocean bottom and read the 
com.nwnications traffic moving over Soviet 
cables. Otherwise, the report is ·of material 
fairly widely known but not previously put 
together in a single published account. 11 

Third, the report says that it is presumed in 
U.S. Navy circles <this is confirmed> that the 
Soviets know all about the American prac
. tices. Equally, the U.S. Navy knows about 
such operations by their Soviet competitors. 

So we are talking about the propriety of an 
American newspaper publishing information 
which is known to the national competitor <the 
Soviet Un,ion) but hitherto more or less kept 

away from the American public. Should the 
American press play the government game in 
keeping only the American people - who pay 
the freight - in ignorance of what their 
submarines are doing? 

Most people would probably agree that so 
long as an intelligence operation of this kind is 
in fact a secret from the competitor it should 
be kept as a secret. But let us consider only 
the case.of an American naval operation which 
Moscow has detected and knows all about even 
if unable to prevent it. Why keep it out of the 
public domain? 

There is one angle here which should be 
weighed. Yes, the Soviet and American navies 
play the intelligence game with each other. 

· They are right now negotiating about a · 
possible. set of rules to keep the game from 
getting too dangerous. But there are certain 
proprieties to be observed for practical rea-
sons. 

For example, if an American submarine 
trails a Soviet squadron on maneuvers, is 
detected, and makes a successful escape -
there is private humiliation for the Soviet 
skippers who failed to hang on to their prey. 
But if the Americans boast of having escaped 
then the humiliation becomes public and calls 
for some form of protest or reprisal. 

The classic example of how the game has 
been played in the past was provided when a 
British naval reserve officer named Comdr. 
Lionel Crabbe failed to return from a scuba 
dive near the Soviet cruiser Ordzhonikidze at 
anchor in Portsmouth Harbor, April15, 1956 . 

The British Government denied any official 
knowledge of what Commander Crabbe had 
been trying to do and also any knowledge of 
what had happened to him. Speculation has 
been lively. Most accounts assume that he was 

either captured by' Soviet frogmen operating 
through an underwater airlock in the ship's 
hull, or was killed by some device fired from 
the ship. But there has never been an official 
admission that he .had been doing anything 
more serious than taking a dive. Nor have the 
Soviets ever said one word about what they did 
to Commander Crabbe. 

Working against an American official se
crets act is the well-known inclination of 
persons in the American Government to 
classify as secret anything and everything. A 
case in point was the menu at an Army base 
for a dinner given to the Queen of the 
Netherlands. The abuse of the classification 
process makeslhe-Amer_ican press extremely 
reluctant to accept a law with teeth in it to 
protect alleged "secrets." 

No serious problem arose during World War 
II. American newspapers operated under a 
voluntary censorship system. When in doubt 
an editor would check with the OWl (Office of 
War Information) in Washington. There were 
no serious differences of opinion during. this 
entire operation. The OWl was headed by 
distinguished and trusted former journalists. 
They acted as successful mediators between 
the government and the editors. 

There are occasional legitimate secrets 
which should be kept secret because their 
disclosure would benefit, or embarrass, a 
competitor. The American press for excellent 
cause does not trust most of the American 
Government to use classification within rea
son. Since the OWl system worked so well 
during World War II, why not devise a 
peacetime equivalent? The American Society 
of Newspaper Editors could nominate a panel 
of professional newsmen. The government 
could select from the panel. 

... 
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